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PREFACE
1.
The essential aims of the trial process in England and Wales are as follows;
(i)
To ensure that an accused has a fair trial within a reasonable time
(ii)
To prove that the accused is guilty of the offence with which he is charged
(iii)
To ensure that once convicted, the offender is punished or is provided with such 

treatment as may be necessary
(iv)
To ensure the public are protected from future offending through rehabilitation and/or detention of the offender.
2.
The Consultation Paper upon which I have been asked to respond is a lengthy, well 
researched and detailed document, that has carefully analysed the present law as it 
relates to Unfitness to Plead.
3.
This response does not contain the same detail, but I have attempted to concentrate on the questions raised and consider how they may affect the aims of the trial process. The lack of detail does not indicate a lack of thought or proper consideration of the issues.
QUESTION 1
Do consultees agree that we should aim to construct a scheme which allows courts to operate a continuum whereby those accused who do not have decision making capacity will be subject to the Section 4A hearing and those defendants with decision making capacity should be subject to a trial with or without special measures depending on the level of assistance which they need?
1)
I agree that the decision making capacity of an accused should be assessed. I assume such assessment will be conducted by psychiatrists. Counsel should not be involved in such an assessment and every effort should be made to avoid Counsel being placed in a position where s/he is asked her/his views on the ability of the accused to provide instructions, follow proceedings and make decisions regarding his trial (whether rational or not). I fear a situation arising where a judge asks Counsel questions that will be subject of subsequent challenge. 
2)
I further agree that a scheme should be constructed that provides for a section 4A hearing of some description. Currently, the Prosecution merely has to establish that the accused 'did the act' ie stabbed the victim. It follows that if an accused 'did the act' he is liable to be detained. Under the current system, no consideration is given to any possible defences. There may be a limited number of cases where a genuine defence such as self defence is currently unavailable. This is unsatisfactory as a defendant who may not have acted unlawfully will be detained for treatment once a jury finds that he 'did the act'. 
3)
In my opinion, a section 4A hearing should bear closer resemblance to a 'normal' 

jury trial, namely it should seek to establish:
a.
Whether the accused did the act - ie that the correct person has been identified   

(the person who is on trial was responsible for the offence alleged against him).
b.
If he did the act, whether his actions were unlawful ie not in self defence. Plainly, If 
the accused was or may have been acting in self defence, he is entitled to be 

acquitted as he would be in a 'normal' jury trial. 
c.
However, they may be cases where the defendant would not have acted as he did 
but for his mental problems. 
d.
I envisage three stages in a  simple stabbing case for example:

(i)
Did the defendant stab the victim? 

(ii)
If so, might he have been acting in lawful self defence? 

(iii)
Did his mental capacity or condition cause him to act in the way he did? If so, 

he should be detained for treatment to protect the public from further 


offending.
e.
Three issues will therefore require resolution. CP Paragraph 6.129 envisages that a 
further hearing may be held by a judge alone " If the accused is acquitted (because, 
for example, there is no evidence of fault) then there may (but would not necessarily 
be) a further hearing to consider whether or not the acquittal is because of mental 
disorder existing at the time of the offence". Provisional proposal 9 supports such a 
proposition. 
f.
The result is that a jury would resolve stages one and two, whereas a judge would 
resolve stage three. If stage three was resolved by the judge, he would have to interpret the jury's decision as a 'special verdict' or a 'qualified acquittal' and deal with the accused accordingly. It may be preferable if the same tribunal of fact decided all issues, especially in circumstances where the determination of the final issue would lead to the detention of the accused. In many cases there may be no reason for leaving stage 3 to the judge to determine. 
g.
However, In some circumstances, it may be inappropriate for a jury to hear the 

medical evidence, such as envisaged in 6.142-6.151 and Provisional Proposals 10 
and 11.
h.
For those reasons, I agree that Option 5 is the preferred option for reform subject to 
the above observations.
QUESTION 2
Can consultees think of another changes to evidence or procedure which would render participation in the trial process more effective for defendants who have decision making capacity but due to a mental disorder or other impairment require additional assistance to participate?
An intermediary may be of assistance in some cases. 
QUESTION 3
Do consultees agree that we have correctly identified the options for reform in relation to the section 4A hearing? If not, what other options for reform would consultees propose?
1)
I agree with Provisional Proposals 10 and 11 and therefore the answer to Question 3 is 'Yes'.

2)
I agree that the CP correctly identifies the options for reform in relation to a section 4A hearing. I do not propose any other options for reform. 
3)
As indicated above, I agree that option 5 is the best option for reform. 
QUESTION 4
If consultees do not agree that option 5 is the best option for reform, would they agree with any other option?
As stated above, I agree that option 5 is the best option for reform
QUESTION 5
Should a jury be able to find that an unfit accused has done the act and that there are no grounds for acquittal in relation to an act other than that specifically charged?
Yes. For all the reasons set out in 6.154 - 6.158
QUESTION 6
Are there circumstances in which an accused person is found to have done the act and in respect of whom there are no grounds for an acquittal should be able to request remission for trial?
1)
I respectfully agree with Provisional Proposal 12 and 13 and their interrelation with Question 6. Once a jury is sure that the defendant has committed the act and that there are no reasonable grounds for an acquittal, he has, effectively, been convicted. A request by him for a remission for trial would amount to an appeal against the finding and a re-run of the issues in front of a different jury. 
2)
For all the reasons set out in the CP at 7.22-7.26, I cannot envisage any other circumstances in which an accused might request a remission for trial. 
QUESTION 7
Should an accused who is found to be unfit to plead (or lack decision making capacity) be subject to the section 4A hearing in the same proceedings as co-defendants who are being tried?
There may be some cases where it is in the interests of justice for all defendants to be tried in the same proceedings and for a single jury to resolve all issues. Conversely, there may be cases where it is not. Each case should be decided on its merits. Therefore in my opinion, no hard and fast rule should be set out.
QUESTION 8
Do consultees think that the capacity based test which we have proposed for trial on indictment should apply equally to proceedings which are triable summarily?
1)
The lack of authority or published material relating to the present system may reflect 
the limited number of cases disposed of under the current regime, as opposed to an 
indication that the present system works quite well (See para 8.36). 
2)
I suspect that cost may be an issue. Such a procedure in the magistrates' court might increase the cost of summary proceedings. However, I believe that a consistent approach would be beneficial; surely all those accused of crimes who have mental disorders are entitled to the same quality of justice and proceedings, whether they are tried by a High Court Judge and jury, Circuit Judge and jury, by a District Judge alone or by lay magistrates? I suspect that where issues of fitness arise a district judge is usually assigned. It would become the norm if there was such a change to the system. It may therefore be that the cost would not necessarily increase. As a matter of principle, I do not see why the capacity based test should not apply to equally to proceedings that are triable summarily. 
QUESTION 9
Do consultees think that if an accused lacks decision making capacity there should be a mandatory fact finding procedure in the magistrates’ court?
Yes
QUESTION 10
If consultees think that there should be a mandatory fact finding procedure, do they think it should be limited to consideration of the external elements of the offence or should it mirror our provisional proposals 8 and 9?
I believe that it should mirror the provisional proposals 8 and 9 for the reasons set out above.
QUESTION 11
Do the matters raised in questions 8, 9 and 10 merit equal consideration in relation to the procedure in the youth courts?
Yes. 
QUESTION 12
How far, if at all, does the age of criminal responsibility factor into the issue of decision making capacity in youth trials?
1)
The age of criminal responsibility should not be factored into the issue of decision making capacity in youth trials. In my opinion, the purpose of the CP should be confined to the issue of unfitness to plead. It is primarily concerned with those who are mentally disordered, and the impact such a disorder has upon the accused's decision making capacity. 
2)
The decision making capacity of youths is complex and problematic. It will include many external factors such as educational attainment, intelligence, emotional maturity, background, culture, upbringing and many other factors that may affect a decision making capacity, quite separate from any inherent mental disorder. One can envisage a multitude of reports and potential evidence from educational psychologists, behavioural psychologists, child psychologists and the like. If a child 
is found to lack the decision making capacity, found to have done the act and there are no reasonable grounds for acquittal, he will be subject to a disposal scheme that may not meet his needs. I believe that the issue of unfitness is, and should remain entirely separate from the age of criminal responsibility.  
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